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 1.  TIME:  8:30   CASE#: MSC18-02424 
CASE NAME: CORNFORD VS. PARRIS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

 2.  TIME:  9:00   CASE#: MSC16-01743 
CASE NAME: STEELE VS. PENSKE 
HEARING ON MOTION FOR LEAVE TO AMEND ANSWER TO 1st Amended COMPLAINT 
FILED BY CVG NATIONAL SEATING COMPANY, LLC 
* TENTATIVE RULING: * 
 
Granted. No opposition.  

  

 3.  TIME:  9:00   CASE#: MSC17-00404 
CASE NAME: PATEL VS. SIROTT 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY MATTHEW N. SIROTT, M.D. 
* TENTATIVE RULING: * 
 
             Defendant Dr. Matthew Sirott’s Motion for Summary Adjudication is denied.  Defendant 
failed to meet his burden of establishing a complete defense to Plaintiffs’ Second through Fifth 
Causes of action.  (CCP § 437c, subd. (o)(2).)    
 
Background Facts 
 
 Plaintiff Dr. Bimal Patel and Defendant Dr. Matthew Sirott are medical doctors and the 
managers of 400 Taylor Holdings LLC (“400 Taylor”), whose sole asset is the medical office 
building located at 400 Taylor Boulevard in Pleasant Hill.  On or about July 20, 2006, Dr. Patel 
and Dr. Sirott formed 400 Taylor and on March 26, 2007, Dr. Patel and Dr. Sirott entered into 
the initial Operating Agreement for 400 Taylor LLC.  The Agreement identified Dr. Patel and Dr. 
Sirott as the sole members and mangers, each with 50% interest. 
 
    Dr. Patel filed this derivative action for breach of contract.  There had been a vacant 
suite at the Subject Property since the inception of 400 Taylor, LLC in March of 2007.  On 
October 30, 2016, Dr. Patel, on behalf of EPIC Care (also referred to as EBMOH), presented 
400 Taylor, LLC with a proposal for EPIC Care to lease the vacant space.  EBMOH is Dr. 
Patel’s and his partners’ oncology practice and it is an existing tenant at the Subject Property.  
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EBMOH proposed to use the space to provide a new cancer treatment service, using 
CyberKnife technology.   
 
 Plaintiff alleges Dr. Sirott, as manager of 400 Taylor refused to consider the EBMOH 
proposal.  By refusing to entertain the proposal, Plaintiffs alleged Dr. Sirott acted primarily in the 
interest of his businesses, California Radiation Treatment Center, LLC (“CRTC”) and his own 
company, Diablo Valley Oncology (“DVO”), another tenant.  
 
   On April 4, 2017, EBMOH entered into an alternate lease at different location, within 10 
miles of 400 Taylor, to operate the CyberKnife facility.   On August 25, 2017, Dr. Sirott and Dr. 
Robles, derivatively on behalf of CRTC, brought a demand for arbitration against EPIC and Dr. 
Patel for alleged breach of contract and breach of fiduciary duties, based on Patel’s involvement 
with CyberKnife.    
  
 
Motion  
 
 Defendant Dr. Sirott moves for summary adjudication of the derivative claims against 
him brought by Plaintiffs Bimal Patel, M.D. and EBO Properties North, LLC on behalf of 400 
Taylor Holdings, LLC. The gravamen of the claims against Dr. Sirott is that he harmed 400 
Taylor Holdings by refusing to authorize the proposed lease by EBMOH, one of Plaintiff Patel’s 
companies.  Dr. Patel wanted to build a CyberKnife radiation treatment machine at the location, 
but Dr. Sirott believed the CyberKnife was a business opportunity for CRTC. 
 
 In this motion, Dr. Sirott moves for summary adjudication of the second cause of action 
for breach of contract, third cause of action for breach of fiduciary duty, fourth cause of action for 
breach of the covenant of good faith and fair dealing, and the fifth cause of action for gross 
negligence on the ground these causes of action brought by Dr. Bimal Patel and EBO 
Properties North LLC are barred under the doctrine of unclean hands. The first cause of action 
for reformation was resolved in a bifurcated trial.   
 
 Dr. Sirott has alleged the defense of unclean hands as the eleventh affirmative defense 
in the Answer to the Second Amended Complaint.  Defendant argues there are no triable issues 
of material fact as to this defense.  All claims by Dr. Patel and EBO Properties are barred 
because the proposed lease for which they seek relief had an unlawful purpose:  to usurp a 
business opportunity from CRTC. 
 
 Defendant also moves for summary adjudication of the second through fifth causes of 
action on the ground Dr. Sirott has beached no fiduciary duty to nominal defendant 400 Taylor 
Holdings, LLC or to Plaintiffs Dr. Patel and EBO Properties North LLC.  Dr. Sirott maintains he 
could honor his duty to both 400 Taylor Holdings and CRTC only by declining the proposed 
lease.  The proposed lease would have harmed 400 Taylor by exposing it to a claim for aiding 
and abetting in the usurpation of a business opportunity of CRTC. 
 
  Plaintiffs oppose the motion for summary adjudication on the ground Dr. Sirott has not 
presented sufficient evidence to shift the burden to Plaintiffs.  They assert that Defendant’s 
entire motion is founded on application of the issue preclusion doctrine to an unconfirmed 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   10/01/20 

 
 

- 3 - 

arbitration award involving materially different parties. Defendant’s motion is based on the 
findings in a private arbitration involving CRTC’s non-compete clause. Neither EBO Properties 
nor Dr. Patel, in his capacity as manager of 400 Taylor Holdings, was a party to the CRTC 
Arbitration.  They claim that here, in the 400 Taylor litigation, the issue is Dr. Sirott’s refusal to 
entertain EBMOH dba Epic’s Lease Proposal, which resulted in significant loss of income to 400 
Taylor. The issues raised in the Second Amended Complaint were not “necessarily decided” in 
the CRTC Arbitration.  Also, some of the parties to this litigation are not parties to the CRTC 
Agreement.  
 
 
Standard of Review 
 
 “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    
 
   “A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause 
of action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto. (Id., § 
437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  “Summary 
adjudication of an affirmative defense is properly granted when there is no triable issue of 
material fact as to the defense, and the moving party is entitled to judgment on the defense as a 
matter of law. (Code Civ. Proc., § 437c, subds. (c), (f)(1).)”  (Kendall-Jackson Winery, Ltd. v. 
Superior Court (1999) 76 Cal.App.4th 970, 977-978.) “‘The burden on a defendant moving 
for summary judgment based upon the assertion of an affirmative defense is [different] than 
the burden to show [that] one or more elements of the plaintiff's cause of action cannot be 
established. Instead of merely submitting evidence to negate a single element of the 
plaintiff's cause of action, or offering evidence such as vague or insufficient discovery responses 
that the plaintiff does not have evidence to create an issue of fact as to one or more elements of 
his or her case . . . 'the defendant has the initial burden to show that undisputed facts support 
each element of the affirmative defense' . . . . If the defendant does not meet this burden, the 
motion must be denied.’”  (Consumer Cause, Inc. v. Smilecare (2001) 91 Cal.App.4th 454, 467-
468.)  
 
 “‘There is no obligation on the opposing party (plaintiffs here) to establish anything by 
affidavit unless and until the moving party has by affidavit stated’ 'facts establishing every 
element [of the affirmative defense] necessary to sustain a judgment in his favor….’” (Consumer 
Cause, Inc. v. Smilecare (2001) 91 Cal.App.4th 454, 468, internal quotations omitted.) 
 
 
The Arbitration 
 
 In 2015, Dr. Patel and EBMOH, along with third parties, began planning to buy a 
CyberKnife.  Dr. Patel presented the proposal to Dr. Sirott to place the CyberKnife at 400 Taylor 
Boulevard. Dr. Sirott told Dr. Patel that CRTC would be prepared to acquire the CyberKnife and 
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construct a vault at 400 Taylor to house the CyberKnife.   Dr. Patel indicated he had already 
formed two new business—one to operate a CyberKnife and the other to own the CyberKnife 
and its business premises.  Dr. Patel eventually located the CyberKnife Center in a standalone 
facility within five miles of CRTC.    
 
 CRTC’s members are Dr. Sirott (25%), Dr. Robles (25%), and EBMOH, also called Epic 
(50%).  Dr. Patel is CEO of EBMOH, but as a member of CRTC he owed a fiduciary duty to 
CRTC.   Section 5.12 of CRTC Operating Agreement contains a contractual restriction, which 
provides: “No Member, Manager, or officer, or any of their Affiliates (a ‘Restricted Person’) shall 
engage or invest in…any other business or entity offering [radiation therapy services] similar to 
those offered by [CRTC] within a ten-mile radius…”   
 
 Dr. Sirott and Dr. Robles on behalf of CRTC, filed for an arbitration of their claims 
against Epic (EBMOH) and Dr. Patel for violation of the Operating Agreement and against Dr. 
Patel for breach of fiduciary duty.   Robles and Sirott alleged that the CyberKnife is a “form of 
cancer radiation treatment within the business purpose of CRTC” and Dr. Patel and Epic 
breached the OA by locating the CyberKnife within 10 miles of CRTC.  Dr. Patel and Epic 
counterclaimed against CRTC, and members Dr. Sirott and Dr. Robles for breach of contract, 
accounting, and breach of fiduciary duty against Dr. Sirott as manager of CTRC. 
 
    The three-person arbitration panel issued a Final Award on May 11, 2020. The 
arbitrators concluded that the non-compete clause of the CRTC Operating Agreement (Section 
5.12) was valid and enforceable.  The arbitrators held Dr. Patel and EBMOH liable to CRTC for 
breach of contract for establishing the CyberKnife Center within 10 miles of CRTC.  The 
arbitrators also held Dr. Patel breached his fiduciary duty of loyalty to CRTC under Corp. Code § 
17704.09(f)(1) and (b)(1), when he knowingly participated in a substantial manner in the 
usurpation of a legitimate business opportunity of CRTC. The panel awarded nominal 
compensatory damages in the amount of $1.00. 
 
    The arbitrators found there was clear and convincing evidence that Dr. Patel’s conduct 
was both oppressive and malicious.  The panel found that Dr. Patel purposefully did not work 
with Sirott and Robles to place the CyberKnife at 400 Taylor.  The arbitrators concluded Dr. 
Patel “embarked on an intentional, spiteful venture that ended with the CyberKnife being placed, 
for all intents and purposes, ‘next door’ to CRTC and figuratively, ‘under its nose.’”  The 
arbitrators imposed punitive damages against Dr. Patel in the amount of $30,000. 
 
 
Issue Preclusion Doctrine Not Applicable Under the Circumstances  
 
 Courts have used “res judicata” as an umbrella term encompassing both claim 
preclusion and issue preclusion.  The purpose of res judicata is “‘to preserve the integrity of the 
judicial system, promote judicial economy, and protect litigants from harassment by vexatious 
litigation.’ [Citations.]” (Brinton v. Bankers Pension Servs. (1999) 76 Cal.App.4th 550, 556.) 
“[I]ssue preclusion, historically referred to as collateral estoppel, ‘prohibits the relitigation of 
issues argued and decided in a previous case, even if the second suit raises different causes of 
action. [Citation.] Under issue preclusion, the prior judgment conclusively resolves an issue 
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actually litigated and determined in the first action.’ [Citation.]” (Samara v. Matar (2017) 8 
Cal.App.5th 796, 804.)     
 
 Here, Dr. Sirott argues Dr. Patel and EBO Properties are precluded from “relitigating the 
key issue undergirding their Second Amended Complaint: The purpose of the Lease Proposal 
that Dr. Patel made to 400 Taylor Holdings on behalf of EBMOH was to facilitate Dr. Patel’s 
oppressive and malicious usurpation of the business opportunity to build a CyberKnife from 
CRTC…” (Memorandum of Points and Authorities, 13:22-25.)  Dr. Sirott asserts the arbitrators 
have already made this determination and since Patel’s and EBO Properties’ purpose in 
securing the lease at 400 Taylor Boulevard was to usurp the business opportunity of CRTC, 
Plaintiffs have unclean hands, and this doctrine bars the claims in the present action. 
   
 “‘Summary judgment is an appropriate remedy when the doctrine of res judicata in its 
subsidiary form of collateral estoppel refutes all triable issues of fact suggested by the pleadings 
and supporting documents.’ [Citation.]” (Grinham v. Fielder (2002) 99 Cal.App.4th 1049, 1053-
1054.)  “To successfully assert the doctrine of collateral estoppel, the proponent must establish 
that an issue raised in the present action is identical to one litigated in a prior proceeding, that 
the prior proceeding resulted in a final judgment on the merits, and that the party against whom 
the doctrine is being asserted was a party or in privity with a party to the prior proceeding.” 
(Grinham v. Fielder (2002) 99 Cal.App.4th 1049, 1054.) “The preclusive effect of an arbitration 
award, however, is limited unless the arbitrating parties have agreed that third parties may apply 
the doctrine to the arbitrator's findings.” (Ibid.)  There was no agreement between the between 
the participants of the CRTC Arbitration that the decision would have preclusive effect in 
subsequent litigations.  (AMF No. 16.)  
 
   The doctrine of issue preclusion applies: “(1) after final adjudication (2) of an identical 
issue (3) actually litigated and necessarily decided in the first suit and (4) asserted against one 
who was a party in the first suit or one in privity with that party.”  (Samara v. Matar (2017) 8 
Cal.App.5th 796, 804.) “The party asserting collateral estoppel bears the burden of establishing 
these requirements.”  (Lucido v. Superior Court (1990) 51 Cal.3d 335, 341.)  Defendant has not 
established these requirements. 
 

1. Final Adjudication 
 

 Dr. Sirott submits that a Final Award was issued by the arbitrators on May 11, 2020.  
(UMF No. 13.)  Dr. Sirott and Dr. Robles filed a petition in Alameda County to correct the 
arbitration award as it relates to attorney’s fees.  The Petition to Correct the arbitration was filed 
on June 5, 2020. (UMF No.14.)   
 
 Although the Petition to Correct was pending when this motion and the opposition to the 
motion were filed, the Arbitration Award was confirmed as the Petition to Correct was denied on 
August 20, 2020.  (Defendant’s RJN, Exhibit 1, Defendant’s Reply.)      
   

2. Identical Issues 
 

 “The issue sought to be precluded from relitigation must be identical to that decided in a 
former proceeding.” (Lucido v. Superior Court (1990) 51 Cal.3d 335, 341.) “The “identical issue” 
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requirement addresses whether “identical factual allegations” are at stake in the two 
proceedings, not whether the ultimate issues or dispositions are the same.” (Ibid. at p. 342.) 
Defendant argues the same issues raised in the CRTC Arbitration are dispositive here because 
the entire purpose of the EMBOH lease proposal was to facilitate Dr. Patel’s plan to usurp the 
CyberKnife business opportunity from CRTC. (UMF Nos. 29, 32, 34, 36.)   
 
 Plaintiffs oppose, arguing the Lease Proposal for 400 Taylor was not an issue in the 
CRTC Arbitration.  400 Taylor did not have the right to present evidence in the CRTC Arbitration 
regarding damages caused by Dr. Sirott’s refusal to entertain the Lease Proposal. (AMF Nos. 
24-29.) 
 
 In the CRTC Arbitration, the relevant issues presented, as stated by the arbitrators, 
were: (1) “Is Section 5.12 enforceable as a non-competition agreement?  (2) “Did the 
establishment of the CyberKnife cancer treatment facility within ten miles of CRTC by Epic 
and/or Patel violate the terms of Sec. 5.12? (3) Did the establishment of the CyberKnife cancer 
treatment facility by Patel, a Manager of CRTC, violate a fiduciary duty of loyalty to CRTC by 
usurping a CRTC business opportunity? (4) Did Epic aid and abet a breach of fiduciary duty to 
CRTC by Patel assisting him in the usurpation of a CRTC business opportunity? (Borowsky 
Decl., Exhibit E, page 6.)   
 
 The claims and counterclaims in the arbitration involved Dr. Sirott and Dr. Patel in their 
roles as members and managers of CRTC.  Claimants (Sirott and Robles on behalf of CRTC) 
maintained that Patel, as a Manager of a limited liability company, owed a fiduciary duty of 
loyalty to CRTC under Cal. Corp. Code § 17704.09(a), (b), and (f)(1).  Sirott and Robles argued 
that Patel vis-a-vis the CyberKnife Center, LLC and ECCC Properties, LLC usurped a business 
opportunity that CRTC should have had.   
 
 The arbitrators found Patel breached the duty of loyalty and the contractual obligation 
not to compete. There was no litigation of issues pertaining to Dr. Sirott’s duties as manager of 
400 Taylor Holdings.   
 
 

3. Issues Actually Litigated and Necessarily Decided 
 

  Defendant argues the arbitrators held Dr. Patel and EBMOH liable to CRTC for breach 
of contract by establishing a CyberKnife within ten miles of 400 Taylor in violation of the CRTC 
Operating Agreement. (UMF No.39.)  The arbitrators held Dr. Patel liable to CRTC for breach of 
fiduciary duty and EBMOH liable to CRTC for aiding and abetting Patel’s breach.  (UMF No. 40.) 
The arbitrators found Dr. Patel’s conduct warranted an award of punitive damages based on 
clear and convincing evidence that Patel’s conduct was both oppressive and malicious. (UMF 
No. 42.) 
 
 Plaintiffs argue the issues in the 400 Taylor litigation were not litigated in the CRTC 
Arbitration.  The purpose of the Lease Proposal was not raised in the CRTC Arbitration, nor was 
any issue related to the Lease Proposal raised in the CRTC Arbitration.  (AMF No. 28.)  They 
claim that the “factual allegations” in the CRTC Arbitration are fundamentally different from the 
400 Taylor litigation. 
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 The issue of whether the Lease Proposal on behalf of Epic has an unlawful purpose was 
not litigated.  However, the arbitrator did note in the recitation of background facts that in 2015, 
Patel, in conjunction with other Epic physicians and third parties, began exploring the potential 
for acquiring a Cyberknife.  At a February 27 CRTC meeting, Sirott told Patel that it should be 
business opportunity for CRTC, but Patel declined because he wanted to dissolve CRTC. The 
arbitrators note that Patel’s proposal that 400 Taylor Holdings, LLC lease space to Epic for the 
CyberKnife came to nothing because Sirott believed it would constitute a breach by Patel and 
Epic of Section 5.12 of CRTC’s Operating Agreement.    
 
 

4. Issue Preclusion Asserted Against a Party or One in Privity   
 

 “[T]he party against whom preclusion is sought must be the same as, or in privity with, 
the party to the former proceeding.”  (Lucido v. Superior Court (1990) 51 Cal.3d 335, 341.) “As 
applied to questions of preclusion, privity requires the sharing of ‘an identity or community of 
interest,’ with ‘adequate representation’ of that interest in the first suit, and circumstances such 
that the nonparty ‘should reasonably have expected to be bound’ by the first suit.” (DKN 
Holdings LLC v. Faerber (2015) 61 Cal.4th 813, 826.)  
 
 Here, Defendant asserts Dr. Patel was a party to the CRTC arbitration and that EBO 
Properties is in privity with Dr. Patel, its manager.  Dr. Sirott claims the standard for privity is met 
here given that EBO Properties, EBMOH, and Dr. Patel are represented in both proceedings by 
the same law firm and “given the attenuated nature of EBO Properties’ interest as a derivative 
litigant bringing claims on behalf of 400 Taylor Holdings.”   
 
   Plaintiffs maintain the parties in this litigation are different from the parties to the private 
arbitration.   In the case at bar, the 400 Taylor litigation is brought derivatively by Dr. Patel and 
EBO on behalf of 400 Taylor Holdings and its members.  Plaintiffs allege 400 Taylor was 
harmed by the loss of income from failing to lease the space to Epic. “In a shareholder 
derivative action, the cause of action being asserted belongs to the corporation, not to the 
plaintiff shareholder. [Citation.]   Accordingly, the action is not brought in the shareholder's 
individual capacity to enforce individual rights, but purely in a representative capacity to enforce 
the rights of the corporation.”  (First Sec. Bank of Cal. v. Paquet (2002) 98 Cal.App.4th 468, 
474.)  Here, 400 Taylor is the Plaintiff in the causes of action against Dr. Sirott. 
  
  The CRTC private arbitration involved Dr. Sirott and Dr. Robles derivatively on behalf of 
CRTC against EBMOH and Dr. Patel.   400 Taylor was not a party to and could not have been a 
party to the CRTC arbitration.  400 Taylor did not sign the CRTC Operating Agreement.  (AMF 
No. 15.)  400 Taylor was not directly or indirectly interested in the CRTC arbitration. (AMF No. 
24.) 400 Taylor was not a party or in privity with any of the parties to the CRTC Arbitration.    
 
 Neither was EBO Properties or Dr. Patel, in his capacity as manager of 400 Taylor, a 
party to the CRTC arbitration.  400 Taylor was not a party to the CRTC Arbitration.  EBO was 
not party to the CRTC Arbitration and not implicated by the award.  (AMF No. 19.)   Dr. Patel 
was not involved in the arbitration in his capacity as member or manager of 400 Taylor.  Dr. 
Patel was a party to the CRTC arbitration as his capacity as a manager of CRTC.   EBO 
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Properties also was not a party to the arbitration or in privity with any parties to the CRTC 
Arbitration.   
 
  The Court finds Defendant has not met the threshold requirements for applying issue 
preclusion. Dr. Patel, as manager of 400 Taylor and 400 Taylor Holdings itself were not parties 
to the arbitration nor in privity with parties. “[A] private arbitration award, even if judicially 
confirmed, may not have nonmutual collateral estoppel effect under California law unless there 
was an agreement to that effect in the particular case.” (Vandenberg v. Superior Court (1999) 21 
Cal.4th 815, 824.) “While the informal and imprecise nature of private arbitration, and its 
insulation from judicial interference, are " 'the very advantages the . . . parties [seek] to achieve' 
" in arbitrating their own claims (see, ante, p. 831, quoting Moncharsh, supra, 3 Cal. 4th 1, 10), 
these same features can be serious, unexpected disadvantages if issues decided by the 
arbitrator are given leveraged effect in favor of strangers to the arbitration.”  (Vandenberg v. 
Superior Court (1999) 21 Cal.4th 815, 832.) 
 
  Even if the threshold requirements were met, the analysis does not end.  “We have 
repeatedly looked to the public policies underlying the doctrine before concluding that collateral 
estoppel should be applied in a particular setting. (See, e.g., Sims, supra, 32 Cal.3d at p. 
477 [“this court must consider whether the traditional requirements and policy reasons for 
applying collateral estoppel were satisfied by the facts of this case”].)”  (Lucido v. Superior 
Court (1990) 51 Cal.3d 335, 342-343.)   
   
 “Accordingly, the public policies underlying collateral estoppel -- preservation of the 
integrity of the judicial system, promotion of judicial economy, and protection of litigants from 
harassment by vexatious litigation -- strongly influence whether its application in a particular 
circumstance would be fair to the parties and constitutes sound judicial policy.”  (Lucido v. 
Superior Court (1990) 51 Cal.3d 335, 343.)  Defendant has not establish the underlying public 
policies are promoted by application of issue preclusion to Patel as manager of 400 Taylor and 
400 Taylor Holdings, who were non-parties to the arbitration or contract at issue during the 
arbitration. 
  
 
Defendant Sirott Has Not Established his Affirmative Defense: Unclean Hands  
 
 “The unclean hands doctrine is not a legal or technical defense to be used as a shield 
against a particular element of a cause of action. Rather, it is an equitable rationale for refusing 
a plaintiff relief where principles of fairness dictate that the plaintiff should not recover, 
regardless of the merits of his claim. It is available to protect the court from having its powers 
used to bring about an inequitable result in the litigation before it.” (Kendall-Jackson Winery, Ltd. 
v. Superior Court (1999) 76 Cal.App.4th 970, 985.) 
 
 “The defense of unclean hands arises from the maxim, ‘He who comes into Equity must 
come with clean hands.’ [Citation.]  The doctrine demands that a plaintiff act fairly in the matter 
for which he seeks a remedy. He must come into court with clean hands, and keep them clean, 
or he will be denied relief, regardless of the merits of his claim.” (Kendall-Jackson Winery, Ltd. v. 
Superior Court (1999) 76 Cal.App.4th 970, 978.) “It prevents ‘a wrongdoer from enjoying the 
fruits of his transgression.’[Citation.] (Ibid.) “Not all wrongful conduct constitutes unclean hands.  
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(Aguayo v. Amaro (2013) 213 Cal.App.4th 1102, 1110.) “Any conduct that violates conscience, 
or good faith, or other equitable standards of conduct is sufficient cause to invoke the doctrine.” 
(Ibid. at p. 979.)  “The misconduct that brings the unclean hands doctrine into play must relate 
directly to the cause at issue. Past improper conduct or prior misconduct that only indirectly 
affects the problem before the court does not suffice.” (Ibid.)  “Whether the doctrine of unclean 
hands applies is a question of fact.” (Ibid at p. at 978.)   
 
  “The doctrine of unclean hands is applicable in a stockholders' derivative action.” 
(Rosenfeld v. Zimmer (1953) 116 Cal.App.2d 719, 722.)  “A corporation is the real party in 
interest in a stockholders' derivative action and the cause of action is the corporation's and if the 
corporation is not in a position to attack a transaction, the plaintiff stockholders may not maintain 
the suit.”  (Ibid.)   
 
 Here, Defendant Sirott argues that all of Plaintiffs’ claims are barred by the doctrine of 
unclean hands because the injuries alleged by Plaintiffs relate to Dr. Patel’s oppressive and 
malicious usurpation of CRTC’s business opportunity.   
 
 The court in Blain v. Doctor's Co. (1990) 222 Cal.App.3d 1048, gleaned a three-pronged 
test to determine the effect to be given to the plaintiff's unclean hands conduct. “Whether the 
particular misconduct is a bar to the alleged claim for relief depends on (1) analogous case law, 
(2) the nature of the misconduct, and (3) the relationship of the misconduct to the claimed 
injuries.”  (Kendall-Jackson Winery, Ltd. v. Superior Court (1999) 76 Cal.App.4th 970, 979.) 
 
 Counsel for Dr. Sirott admits he has not identified a case with a closely analogous fact 
pattern, but cites to several cases applying the doctrine, including the above cited case, Blain v. 
Doctor's Co. (1990) 222 Cal.App.3d 1048, where a physician claimed he followed the advice of 
his insurance defense lawyer to lie at deposition.  The physician was caught in the lie and the 
patient sought punitive damages.  The physician then sued his insurer because of the bad 
advice.  Unclean hands barred his claim his own knowing behavior.  
 
 The second prong examines the nature of the misconduct.  Here, Defendant argues Dr. 
Patel usurped a business opportunity of CRTC, violated the statutory duty of loyalty, and 
breached the Operating Agreement of CRTC.   
 
 The third prong considers the relationship of the misconduct to the claimed injuries.  
Here, the arbitrators condemned Dr. Patel for putting the CyberKnife, a competing facility within 
ten miles of CRTC.  Putting the CyberKnife inside of 400 Taylor would have been immeasurably 
worse.   
 
      In opposition, Plaintiffs argue that the usurpation claim on behalf of CRTC has no relation to 
the purpose of the Lease Proposal to 400 Taylor and that the alleged misconduct has no 
relationship to the injuries suffered by 400 Taylor. (AMF No. 28.) They argue that Defendant’s 
defense of unclean hands rests on the finding of the arbitrators that Dr. Patel usurped a 
business opportunity from CTRC.  Dr. Sirott makes the leap that the purpose of the Lease 
Proposal was to promote the usurpation of a business opportunity from CRTC and therefore 
unlawful. Plaintiff argues that CRTC was never promised by 400 Taylor that it would be the only 
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radiation treatment center in the building.  (AMF No. 30.)  400 Taylor is the real party and 400 
Taylor was not involved with or implicated by any alleged misconduct towards CRTC. 
 
 Once again, Defendant’s argument focuses on Dr. Patel’s conduct as manager of CRTC.  
However, Defendant seeks to apply the defense of unclean hands against Dr. Patel as manager 
of 400 Taylor without focusing on any conduct of 400 Taylor or Dr. Patel in that particular role.  
“[U]nclean hands is not a principle that punishes a bad actor generally, it ‘applies only if the 
inequitable conduct occurred in a transaction directly related to the matter before the court and 
affects the equitable relationship between the litigants.’ [Citation.] ‘The essence of the ‘clean 
hands’ doctrine is not that the plaintiff's hands are dirty but ‘that the manner of dirtying renders 
inequitable the assertion of such rights against the defendant.’ [Citation.]”(Estates of Collins & 
Flowers (2012) 205 Cal.App.4th 1238, 1250.)  Defendant has not established the manner of Dr. 
Patel “dirtying” as manager of 400 Taylor that renders it equitable for the Court to consider the 
claims brought on behalf of 400 Taylor. 
  
 
Independent Ground for Summary Adjudication  
  
 Plaintiff seeks to impose liability on Dr. Sirott for alleged breach of duties to 400 Taylor 
Holdings in the Second through Fifth Causes of Action.  Plaintiff alleges Dr. Sirott breached his 
duties by declining to agree to lease the vacant space to EBMOH.  Dr. Sirott argues he 
breached no duty to 400 Taylor Holdings because he had a countervailing duty to prevent 400 
Taylor Holdings from aiding and abetting in the usurpation of the business opportunity from 
CRTC.  Dr. Sirott argues that as a manager of 400 Taylor Holdings and simultaneously as 
manager of CRTC he had a duty to deal in good faith and fairly with each principal.  (Rest.3d 
Agency, § 8.06(2). Defendant argues the defect of the Second Amended Complaint is that it 
ignores the duty of loyalty inherent in the agency relationship that both Dr. Patel and Dr. Sirott 
have with CRTC.  Dr. Sirott argues he had to prevent 400 Taylor Holdings’ resources from being 
used to harm CRTC.   
 
 Plaintiffs argue this “independent ground” rests on issue preclusion because it assumes 
that there was a usurpation of a business opportunity from CRTC.  Dr. Sirott claims that 400 
Taylor could have been exposed to liability for aiding and abetting in the usurpation of the 
business opportunity of CRTC if it had considered the Lease Proposal.  Plaintiffs assert this 
argument is without merit since the elements for aiding and abetting could not have been met.   
There is no way 400 Taylor could have had the requisite actual knowledge of a breach of 
fiduciary duty when the Lease Proposal was made. Moreover, permitting a lease agreement 
could not be considered “substantial assistance or encouragement” in breaching a fiduciary duty 
not to compete.   
     
 The Court agrees that Defendant’s argument rests on issue preclusion which Defendant 
has not established.   
 
Plaintiffs’ Request for Judicial Notice 
 Plaintiffs request the Court to take judicial notice of the following: 

1. Exhibit A—Order Denying Motion to Stay Litigation Pending Arbitration. 
2. Exhibit B—Complaint, filed March 13, 2017, Case No. C17-00404 
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3. Exhibit C—Order Sustaining Demurrer to SAC 
4. Exhibit D—Stated of Decision in action for Reformation of Contract 

 
5. Exhibit E—Final Award—AAA Case. No. 01-17-0005-1120 

Exhibit F—Final Interim Decision 
Exhibit G—Rulings on Attorney Fee and Cost Motions 

6. Exhibit H—Demand for Arbitration 
7. Exhibit I—Answer and Counterclaim for Arbitration 
8. Exhibit J—Verified Petition to Correct Contractual Arbitration 
9. Exhibit K—Verified Response to Petition to Correct Contractual Arbitration 
10. Exhibit L—Docket of Alameda County Superior Court 

The unopposed request is granted. 
 
Defendant’s Request for Judicial Notice 
 Defendant Request the Court to take judicial notice of the following: 

1. Order Denying Petition to Correct Contractual Arbitration Award 
The unopposed request is granted. 
 
Defendant’s Objection to Evidence 

1. Objection 1:  Patel Decl., ¶ 6—See CCP § 437c(q) 
2. Objection 2:  Patel Decl., ¶ 11—Overruled. 
3. Objection 3:  Patel Decl., ¶ 12—Sustained.  Improper opinion. 
4. Objection 4:  Patel Decl., ¶ 13—Sustained.  Improper opinion. 
5. Objection 5:  Patel Decl., ¶ 18—Overruled. 
6. Objection 6:  Patel Decl., ¶ 19—Overruled. 
7. Objection 7:  Patel Decl., ¶ 21—Overruled. 
8. Objection 8:  Patel Decl., ¶¶ 22-23—Overruled. 
9. Objection 9:  Patel Decl., ¶ 24—Overruled. 
10. Objection 10: Patel Decl., ¶ 25—Overruled. 
11. Objection 11: Patel Decl., ¶ 26—Overruled. 
12. Objection 12: Patel Decl., ¶ 27—Overruled. 
13. Objection 13: Patel Decl., ¶ 28—Overruled.  
14. Objection 14: Patel Decl., ¶ 29—Overruled. 
15. Objection 15:  Patel Decl., ¶ 30—Overruled. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01243 
CASE NAME: BAODING TIANWEI VS. JERRY NI 
HEARING ON MOTION TO CONSOLIDATE ACTION C20-01634 WITH C17-01243 
FILED BY BAODING TIANWEI GROUP CO, LTD., et al. 
* TENTATIVE RULING: * 
 
Granted. No opposition.  
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 5.  TIME:  9:00   CASE#: MSC18-01698 
CASE NAME: BAHRAMI VS. SALEHOMOUM 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MOJDEH SALEHOMOUM 
* TENTATIVE RULING: * 
 
Appear by CourtCall. 

  

 6.  TIME:  9:00   CASE#: MSC18-02424 
CASE NAME: CORNFORD VS. PARRIS 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY ERIN ELIZABETH CORNFORD 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary adjudication filed by Plaintiff in which she seeks an 
order for summary adjudication establishing her first cause of action for conversion against 
defendant Adam Parris and awarding her compensatory damages of $20,000 and punitive 
damages of $140,000 upon entry of a final judgment. For the reasons set forth, the motion is 
denied, because the Court cannot fully dispose of the conversion cause of action in light of 
Plaintiff's claim for punitive damages.  

Facts 

Plaintiff Erin Cornford is the successor administrator of the estate of her grandfather, Robert M. 
Whittington (the “Whittington Estate”), who died intestate in 2016. (Plaintiff's Separate Statement 
of Undisputed Material Facts ("UMF") 1, 5.) Her mother, Julie Whittington, was the original 
administrator of the Whittington Estate until she died in February 2017. (UMF 2.) Ms. 
Whittington was the sole heir to the Whittington Estate. (UMF 2, 51.) 

From December 2016 through January 2017, at the request of defendant Parris, Julie made 
three withdrawals in an aggregate sum of $20,000 (the “Funds”) from an account at J.P. Morgan 
Chase Bank (“Chase account”), which held property of the Whittington Estate, and turned over 
the funds to Parris. (UMF 3, 6-9, 14-23, 34, 36, 37.)  When she made each of the withdrawals, 
she was intoxicated and not able to give valid consent to the requests by Parris to withdraw and 
pay him the Funds. Ms. Whittington was also not authorized to withdraw the Funds of the 
Whittington Estate from the Chase account, and Parris knew the withdrawals were not 
authorized. (UMF 7, 10-13, 21, 24-33, 35, 38-47.) Despite Plaintiff’s demand, Parris has 
retained possession of the Funds and has not returned the Funds to the Whittington Estate as 
the rightful owner. (UMF 17-19, 30-33, 44-47.) 

Ms. Whittington died in February 2017, allegedly the day of or the day following her marriage to 
defendant Parris. (UMF 53.) After investigation by the Walnut Creek Police Department, Parris 
has been criminally indicted for Ms. Whittington’s death, charged with elder abuse, attempted 
extortion, and involuntary manslaughter. (UMF 54.) The criminal charges remain pending. 
Memo. ISO Mot. p. 4, ll.19-20.) As a result of defendant’s alleged marriage to Ms. Whittington, 
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Plaintiff contends Parris may be an heir to half of the remaining Whittington Estate through his 
potential interest in the Julie Whittington estate. (UMF53.) 

Plaintiff’s complaint alleges four causes of action, including conversion, fraud based on 
intentional misrepresentation, fraud based on false promise, and negligent misrepresentation. 
Plaintiff moves for summary adjudication of her conversion cause of action only and in 
connection with motion, seeks an order for compensatory damages of $20,000 and punitive 
damages of $140,000, representing seven times the amount of compensatory damages.  

Parris was served with the motion. He filed no substantive opposition to the motion, but instead, 
he filed a one-page declaration stating he had not located an attorney to assist him. 

Standard for Ruling on Motion for Summary Adjudication 

In Duffey v. Tender Heart Home Care Agency, LLC (2019) 31 Cal.App.5th 232, the Court of 
Appeal recently explained that motions for summary adjudication under Code of Civil Procedure 
§ 437c(f)(1 "are 'procedurally identical' to summary judgment motions. [Citation.] A summary 
judgment motion 'shall be granted if all the papers submitted show that there is no triable issue 
as to any material fact and that the moving party is entitled to a judgment as a matter of law.' 
[Citation.] To be entitled to judgment as a matter of law, the moving party must show by 
admissible evidence that the 'action has no merit or that there is no defense' thereto. [Citation.]" 
(Id. at 240-241 [quoting Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 859–860].) 
A plaintiff as the moving party does not need to disprove the defendant's defenses and meets 
her burden of showing there is no defense to her claim if she proves each element of the cause 
of action that would entitle plaintiff to judgment on that cause of action in her favor. (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 849, 853; Paramount Petroleum Corp. v. Superior 
Court (2014) 227 Cal.App.4th 226, 241; CCP § 437c(p)(1).)   

Code of Civil Procedure § 437c(f)(1) authorizes the Court to issue an order for summary 
adjudication "if it completely disposes of a cause of action, an affirmative defense, a claim for 
damages, or an issue of duty." (CCP § 437c(f)(1) [emphasis added].) (See also Nazir v. United 
Airlines, Inc. (2009) 178 Cal.App.4th 243, 251.) Where damages are an element of the cause of 
action, and there is a material issue of fact in dispute on the issue of damages, summary 
adjudication of that cause of action cannot be granted. (Paramount Petroleum Corp. v. Superior 
Court (2014) 227 Cal.App.4th 226, 241 [disputed facts concerning damages on breach of 
contract claim precluded summary adjudication of that cause of action]; Dept. of Indus. Rel. v. 
UI Video Stores, Inc. (1997) 55 Cal.App.4th 1084, 1090 [breach of contract claim where 
damages are unresolved precludes Court from granting summary judgment].) 

Though the motion is effectively unopposed, the Court independently reviews the motion to 
determine if the motion demonstrates by admissible evidence that there is no triable issue of 
material fact as to the conversion cause of action and that Plaintiff is entitled an order for 
summary adjudication of that cause of action in her favor as a matter of law, based on the 
evidence presented and the inferences reasonably drawn from the evidence. (CCP § 437c(c); 
Duffey v. Tender Heart Home Care Agency, LLC (2019) 31 Cal.App.5th 232, 241.)  

Analysis 

A. Elements of Conversion 
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A cause of action for conversion has three elements: "(1) the plaintiff's ownership or right to 
possession of the property; (2) the defendant's conversion by a wrongful act or disposition of 
property rights; and (3) damages." (Lee v. Hanley (2015) 61 Cal.4th 1225, 1240 [quoting Welco 
Electronics, Inc. v. Mora (2014) 223 Cal.App.4th 202, 208].) A claim for conversion of money 
can be stated "if a specific sum capable of identification is involved."  (Farmers Ins. Exchange v. 
Zerin (1997) 53 Cal.App.4th 445, 452.) (See also Weiss v. Marcus (1975) 51 Cal. App. 3d 590, 
599.) 

Conversion does not require a physical taking of property; plaintiff can demonstrate conversion 
by demonstrating the defendant assumed "control or ownership over the property, or that the 
alleged converter has applied the property to his own use. [Citations and internal quotations 
omitted.]" (Shopoff & Cavallo LLP v. Hyon (2008) 167 Cal.App.4th 1489, 1507 [quoting Farmers 
Ins. Exchange v. Zerin, supra, 53 Cal.App.4th at 451–452]; Plummer v. Day/Eisenberg, LLP 
(2010) 184 Cal.App.4th 38, 50 [exertion of dominion or control over property of another 
"inconsistent with the owner’s rights thereto constitutes conversion," quoting McCafferty v. 
Gilbank (1967) 249 Cal.App.2d 569, 576].)  

B. The Undisputed Facts Establish The First Two Elements of Conversion 
 

Plaintiff’s undisputed facts and evidence establish the first two elements of her conversion claim. 
The undisputed evidence proves: (1) the $20,000 in Funds withdrawn from the Chase account 
belong to the Whittington Estate, and Plaintiff, as its successor administrator, is entitled to have 
the Funds returned to the Whittington Estate as the rightful owner (UMF 1-5); and (2) defendant 
Parris exercised, and continues to exercise, dominion and control over the Funds by taking 
possession of the Funds without valid consent by the owner and by refusing to restore the funds 
to the Whittington Estate (UMF 6-47).  

Most of the facts are established by deemed admissions established by Court order upon 
noticed motion, which precludes Parris from contesting those facts. (See Wilcox v. Birtwhistle 
(1999) 21 Cal.4th 973, 979 ["[A] deemed admitted order establishes, by judicial fiat, that a 
nonresponding party has responded to the requests by admitting the truth of all matters 
contained therein. [Citation omitted.]"]; D'Amico v. Board of Medical Examiners (1974) 11 Cal.3d 
1, 21 [court could disregard a later declaration opposing summary judgment which it 
contradicted a "clear and unequivocal admission" by the party as his prior deposition]; Stover v. 
Bruntz (2017) 12 Cal.App.5th 19, 30 [matters admitted through requests for admissions cannot 
be contradicted by other evidence].) 

C. Facts Regarding Damages Element 
 
Damages are the third element of a conversion cause of action. (Lee v. Hanley (2015) 61 
Cal.4th at 1240.) Damages for conversion are presumed to be the value of the property at the 
time of conversion. (Civ. Code § 3336.) The Court finds the facts are undisputed that Plaintiff is 
entitled to recover $20,000 in compensatory damages for the Funds converted by Parris in that 
amount. (UMF 48-50.) 

Plaintiff, however, also requests punitive damages in the amount of $140,000. Punitive 
damages may be awarded in connection with a conversion cause of action. (Haines v. Parra 
(1987) 193 Cal.App.3d 1553, 1559-1560 ("Haines"); Kreiger v. Pacific Gas & Electric Co. (1981) 
119 Cal.App.3d 137, 148.) They may not be awarded in a motion for summary adjudication 
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generally because the determination of whether to award punitive damages is a question for the 
trier of fact.  

Plaintiff relies on Haines, supra, 193 Cal.App.3d 1553, to support her right to obtain punitive 
damages as part of the summary adjudication of her conversion cause of action. The Court in 
Haines reversed a summary judgment on a conversion claim that imposed punitive damages on 
the defendant. The Court stated, "The decision whether to award such damages was, however, 
one for the jury rather than the trial court (absent a waiver of the right to trial by jury, which did 
not occur in this case)." (Id. at 1560.) Plaintiff points out that Parris has waived his right to a jury 
trial by failing to request a jury trial in his answer.  

Plaintiff argues the Court should infer based on this language in Haines that if the other side 
waives its right to a jury trial, the Court can enter an order for summary adjudication of a cause 
of action in which punitive damages are sought. Notwithstanding this language in the Haines 
decision, even if the Court could award such damages in connection with a motion for summary 
adjudication in these circumstances, the record is insufficient for the Court to make such an 
award in this case.  

Before punitive damages can be awarded, the plaintiff bears the burden of presenting 
“meaningful evidence” of a defendant’s financial condition, net worth or ability to pay the punitive 
damages requested. (Kelly v. Haag (2006) 145 Cal.App.4th 910, 916, 917 [reversing punitive 
damage award based on failure of proof where trial court “could only speculate” as to the 
defendant’s liabilities and where the evidence of his potential assets was based on assets from 
years prior, not at the time of trial].) (See also Corenbaum v. Lampkin (2013) 215 Cal.App.4th 
1308, 1337 [“evidence of the defendant's financial condition at the time of trial is a prerequisite 
to an award of punitive damages. [Citation omitted.]”]; Green v. Laibco, LLC (2011) 192 
Cal.App.4th 441, 452 [financial evidence should include evidence of assets as well as liabilities, 
income as well as expenses].)  

Plaintiff’s motion for summary adjudication does not present meaningful evidence of defendant’s 
financial condition, net worth, and ability to pay any punitive damages award. Plaintiff posits that 
Parris "may" inherit half of the asset of the Julie Whittington estate, but that is speculation under 
the circumstances and unsupported by evidence and legal authority. Plaintiff has presented no 
other financial evidence to demonstrate defendant’s net worth, his liabilities, and other 
information relevant to his ability to pay the sum requested or any sum, evidence which is 
essential before punitive damages can be awarded. (Neal v. Farmers Ins. Exchange (1978) 21 
Cal.3d 910, 928; County of San Bernardino v. Walsh (2007) 158 Cal.App.4th 533, 545.)  

D. Plaintiff’s Alternative Request to Defer Punitive Damage Determination 
 

Plaintiff argues that if the Court concludes it cannot award punitive damages based on the 
motion, then as an alternative, the Court can order summary adjudication of the conversion 
cause of action, award the compensatory damages of $20,000, and reserve for later 
determination the claim for punitive damages. That suggestion is not supported by any authority 
cited in Plaintiff’s moving papers.  

Neither DeCastro W. Chorodow v. Superior Court (1996) 47 Cal.App.4th 410 nor Catalano v. 
Superior Court (2000) 82 Cal.App.4th 91, support Plaintiff's position. Those cases involved 
motions for summary adjudication by defendants seeking to eliminate one portion of a punitive 
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or compensatory damage claim under Code of Civil Procedure § 437c(f)(1), which the Courts 
concluded was improper under the statute. People v. Superior Court (Cahuenga’s The Spot) 
(2015) 234 Cal.App.4th 1360, 1388 ("Cahuenga’s The Spot") cited by Plaintiff also does not 
support granting summary adjudication of a conversion cause of action while reserving the issue 
of punitive damages requested as part of that cause of action. That case involved a claim by the 
State under the Unfair Competition Law where damages are not an element of the cause of 
action (and in fact are not available as relief) in which the Court held that summary judgment 
could be awarded determining that statutory violations had occurred while reserving for a later 
contested hearing the amount of civil penalties to be awarded under the statute. (Id. at 1372-
1376, 1383, 1388; Bus. & Prof. Code §§ 17202-17205 [remedies include injunctive relief, civil 
penalties, and restitution].)  

An order for summary adjudication must fully dispose of a cause of action. (CCP § 437c(f)(1); 
Paramount Petroleum Corp. v. Superior Court, supra, 227 Cal.App.4th at 241.) The claim for 
punitive damages is an incident of her conversion cause of action or a remedy incidental to this 
cause of action. (See Hilliard v. A. H. Robins Co. (1983) 148 Cal.App.3d 374, 391 [no separate 
cause of action; punitive damages are an incident to a cause of action, not a cause of action 
itself]; Nelson v. Exxon Mobil Corp. (2009) 179 Cal.App.4th 633, 640-641 [same].)  

The Court cannot completely dispose of this cause of action in the face of Plaintiff’s claim for 
punitive damages in connection with this cause of action and the insufficient factual record to 
support a punitive damages award. On that ground the motion must be denied, unless Plaintiff 
elects to withdraw that aspect of the motion and waive her claim for punitive damages with 
respect to her conversion cause of action.  

 

  

 7.  TIME:  9:00   CASE#: MSC19-00434 
CASE NAME: EBRPD VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO CROSS COMPLAINT of CITY OF RICHMOND 
FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 

The demurrer of East Bay Regional Park District (the “Park District”) to the First, Second, 
Third, and Eighth Causes of Action of the Cross-Complaint filed against it by the City of 
Richmond on the basis that the Cross-Complaint was not filed within the six-month statute of 
limitations prescribed by Government Code section 945.6 (a)(1) is sustained.   Leave to amend 
is denied because the court does not see how the City can amend to correct the defect.  If the 
City calls to contest this ruling to request leave to amend, it shall attend the hearing prepared to 
describe how it would successfully amend the Cross-Complaint. The Park District shall file and 
serve its Answer to the Cross-Complaint on or before October 15, 2020. 
 

Background 
 
The court takes judicial notice of the existence and contents of, and, in cases, the truth 

of some statements made in, the documents attached to the Newdorf Declaration. 
 
A landslide occurred on March 14, 2016, originating on land owned by plaintiff East Bay 
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Regional Park District, and spreading to Rifle Range Road, owned by the City.  The landslide 
prompted a demand for mitigation and repairs by a nearby homeowner’s association, and the 
City took remediation steps, apparently because of issues with its storm drain or storm drainage 
system.  (Ex. A to Newdorf Decl., Further Tolling Agreement, Recitals A and C.)   

 
Normally either party in this case that wished to pursue a claim an affirmative claim for 

money or damages against the other would be required to present a government claim within six 
months after accrual of the cause of action and file suit within six months after the denial of that 
claim. (Gov’t C. § 905 (i), 911.2, 935, 945.4, 945.6 (a)(1).)  However, the parties entered into a 
tolling agreement effective as of November 1, 2016, which was extended once into the fall of 
2018.  (See Ex. A to Newdorf Decl.)  The tolling agreement was executed because the parties 
wished to cooperate with each other and take reasonable steps to address the earth movement 
without prejudice “against them and the legal rights, claims and remedies they may have arising 
from the earth movement and land subsidence.”  (Id., Recital G.)  

 
The tolling agreement was extended a final time effective September 1, 2018 “to further 

toll and otherwise extend all legal and equitable statutes of limitation and statutes of repose that 
may be applicable . . .”  (Id. Recital G.)   In that final tolling agreement, the parties agreed to 
“extend each existing tolling agreement and further toll any applicable claims filing statutes, 
statutes of limitation, and any other time-related defense . . . through May 15, 2019.”  (Id., ¶ 1.)   

 
On March 6, 2019, before expiration of the tolling agreement, the Park District filed this 

lawsuit against the City, the Homeowner’s Association, and the City of El Cerrito for various 
claims, including negligence, nuisance, premises liability, and dangerous condition of public 
property.  The Park District alleges in the Complaint that its property was damaged by the 
conduct of the defendants.   

 
On May 10, 2019, the City filed its Answer.  It did not file a Cross-Complaint against the 

Park District. 
 
On May 13, 2019, two days before expiration of the tolling agreement, the City presented 

a government claim to the Park District.  The claim asserts that the landslide started at a hiking 
trial owned by the Park District, the Park District had notice of this, the Park District failed to take 
reasonable measures to repair the slide area on its property, and the Park District owned or had 
owned various drainage facilities and failed to maintain the storm drain system.  This alleged 
negligence caused damage to the City’s property, Rifle Range Road.  The claim mentions most 
of the same causes of action that the Park District alleged against the City in its Complaint.  (Ex. 
B to Newdorf Decl, City’s Government Claim, ¶ 2, 3 of Description of Loss.)   

 
On June 18, 2019, the attorney for the City emailed the attorney for the Park District, 

stating that the City’s Government Claim would be deemed denied soon and asking whether the 
Park District would stipulate to the City’s filing a Cross-Complaint rather than forcing a motion 
because the Cross-Complaint had not been filed with the Answer.  (Ex. D to Newdorf Decl.) 

 
The next day, June 19, 2019, the Park District denied the City’s Government Claim.  (Ex. 

C to Newdorf Decl.)  Therefore, Government Code section 945.6 (a)(1) required the City to file 
suit on or before December 19, 2019. 
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Counsel for the City followed up with counsel for the Park District about stipulating that 

the Cross-Complaint could be filed.  Counsel for the Park District responded on July 16, 2019, 
stating he would agree but “with the express understanding it would be without waiver of any 
Park District defenses or other rights.” 

 
For reasons that do not appear on the face of the Cross-Complaint or in the matters of 

which the court has taken judicial notice, the City did not file the Cross-Complaint until June 23, 
2020, a little more than six months after it was required to do so.   

 
As against the Park District, the Cross-Complaint alleges the following causes of action:  

the First, for Dangerous Condition of Public Property; the Second, for Private Nuisance; the 
Third, for Public Nuisance; and the Eighth, for Equitable Contribution/Apportionment of Fault. 
 

Discussion 
 
The Park District argues that the six-month deadline to file a lawsuit after a government 

claim has been denied is mandatory, must be strictly complied with (Chase v. State of California 
(1977) 67 Cal.App.3d 808, 812), and cannot be extended by provisions outside the Government 
Claim Act.  (Dowell v. County of Contra Costa (1985) 173 Cal.App.3d 896, 901.)    
 
 The City argues that a tolling rule applicable to private parties applies to public entities 
as well:  any claim that would be the subject of a cross-claim remains timely so long as the 
statute of limitations concerning it had not run when the plaintiff filed the original complaint.  
(See Trindale v. Sup. Ct. (1973) 29 Cal.App.3d 857, 860 (rule applied only as to compulsory 
cross-claims); ZF Micro Devices, Inc. v. TAT Capital Partners, Ltd. (2016) 5 Cal.App.5th 69, 92 
(rule extended to permissive cross-claims as well).) 
 
 The court agrees with the Park District.   
 

A public entity may adopt an ordinance or regulation making the procedures established 
by the Government Claims Act applicable to claims made against it by another public entity.  
(See Gov’t C. § 905 (i), 935.)  The Park District did this. 
  
 Where the Government Claims Act applies, its intent is “not to expand the rights of 
plaintiffs in suits against governmental entities, but to confine potential governmental liability to 
rigidly delineated circumstances.”  (Zelig v. County of Los Angeles (2002) 27 Cal.4th 1112, 1127 
(citing prior cases).)   
 
 Under the Government Claims Act, a lawsuit for money or damages must be filed within 
six months after denial of the claim.  (Gov’t C. § 945.6 (a)(1).)  Where, as here, the notice of 
rejection complies with section 913, the six-month statute of limitations “cannot be extended by 
provisions outside the Tort Claims Act.”  (Dowell v. County of Contra Costa (1985) 173 
Cal.App.3d 896, 901.)  Thus, the doctrine about tolling of cross-complaints between private 
litigants does not apply.  (See County of Los Angeles v. Superior Court (2005) 127 Cal.App.4th 
1263, 1266, 1267, 1280 (holding that section 945.6 controls over CCP § 340.1 regarding a claim 
for damages for childhood sexual assault.)  The City cites no case to the contrary.   
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 The City argues that the cross-complaint tolling doctrine applies because the California 
Supreme Court has applied an equitable doctrine outside the Government Claims Act:  
equitable tolling.  (Addison v. State of California (1978) 21 Cal.3d 313, 317-321.)   However, for 
the doctrine of equitable tolling to apply, the plaintiff must generally have invoked another 
remedy against the same party such as a prior lawsuit or a prior administrative claim.  (See 
McDonald v. Antelope Valley Community College Dist. (2008) 45 Cal.4th 88, 100 (FEHA claim); 
Addison, supra (federal lawsuit); Collier v. City of Pasadena (1983) 142 Cal.App.3d 917, 924-
926 (worker’s compensation claim); cf. Dowell, supra (pending claim against State did not 
equitably toll six-month deadline to sue the County; the prior claim must be against the same 
party).)  The City has not pleaded that it invoked a different remedy against the Park District 
before filing its Cross-Complaint other than presenting its government claim.  It has cited no 
case that presentation of a government claim alone constitutes a first action or remedy sufficient 
to support equitable tolling.  
 

In J.M. v. Huntington Beach Union High School Dist. (2017) 2 Cal.5th 648. 658, the court 
said, “We note that pursuit of an alternate remedy is not always required for equitable tolling.  . . 
. [But here plaintiff] fails to establish an injustice. He simply failed to comply with the claims 
statutes [the requirement under section 946.6 to file a petition to be relieved from the claim 
presentation requirement within six months after a petition for late claim relief is denied or 
deemed denied], missing an easily ascertainable deadline that has been in place for over 50 
years.”  The same can be said here.  The six-month deadline to file suit after denial of a claim is 
also easily ascertainable and is well-known, especially to a public entity. 
 

The City impliedly argues that even if it has not met the requirements for equitable 
tolling, it has met the equitable considerations underlying that doctrine.  However, the court is 
not free to create additional equitable exceptions to the six-month deadline to file suit after 
denial of a government claim.  Addison does not hold that just because equitable tolling may 
apply in the setting of a claim against a public entity, the equitable cross-complaint rule may as 
well.  Therefore, the court cannot make an exception to section 945.6 (a)(1) here just because it 
believes the Park District has suffered no prejudice from the delay. 

 
The other case that the City cites, Bendix Corp. v. City of L.A. (1984) 150 Cal.App.3d 

921 held that a taxpayer’s original suit over tax returns from 1961 through 1975 gave sufficient 
notice that the taxing authority’s conduct was continuing, and thus that a supplemental 
complaint would relate back to the filing date of the original complaint.  The difference between 
that case and this is again that there was a first action there – the original complaint – and here 
there is none. 
 
 The City’ first three causes of action are for dangerous condition of public property, 
private nuisance, and public nuisance.  They seek damages from the Park District.  The City has 
pleaded no facts to explain why it failed to file these claims within the six-month deadline, which 
expired on December 19, 2019; offered any in its Opposition; or requested the opportunity to 
amend.  These three causes of action have not been timely filed under Government Code 
section 945.6 (a)(1).   

 
The City’s Eighth Cause of Action requests equitable indemnity from the Park District.  
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The City does not address this cause of action separately, but it is barred for an additional 
reason.  Cross-complaints for contribution and apportionment of fault may be filed only against 
joint tortfeasors, not against the plaintiff.  Issues concerning the plaintiff’s negligence for the loss 
are addressed by the affirmative defense of comparative fault.  (See Stonegate Homeowners 
Association v. Staben (2006) 144 Cal.App.4th 740, 751 (“A condition of equitable indemnity is 
that “there must be some basis for tort liability against the proposed indemnitor,” usually 
involving breach of a duty owed to the underlying plaintiff. . . . The doctrine applies only among 
defendants who are jointly and severally liable to the plaintiff”); American Motorcycle Assn. v. 
Superior Court of Los Angeles County (1978) 20 Cal.3d 578, 589.)  
 

  

 8.  TIME:  9:00   CASE#: MSC19-01288 
CASE NAME: ANGELINA BELARSKI VS. BRITTANY ARNOLD 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY JAMIE HAMRICK 
* TENTATIVE RULING: * 
 
Counsel to appear.  

In her motion for a determination of good faith settlement (“Motion”), defendant Jamie Hamrick 
has made several typographical errors.  

She states that the settlement amount is allocated between each of the three plaintiffs in the 
amount of “Seventeen-Thousand Five Hundred Dollars ($7.500.00)” each. (See Motion, 3:3-12; 
Decl. of Roger D. Yuen, ¶4.)  She further states that “Seventeen-Thousand Five Hundred 
Dollars ($7.500.00) to was previously tendered” to defendant Brittany Arnold. (Yuen Decl., ¶5.) 

Because Hamrick’s policy limits are $30,000, and the settlement is for the policy limits (Motion, 
3:3-12.), the Court construes the settlement terms as providing each plaintiff with a payment of 
$7,500. Combined with a previous payment to Arnold in the amount of $7,500, this construction 
leads to a total amount paid of $30,000.  

Assuming counsel confirms this interpretation is correct, the Court will grant the Motion, as 
described below.  

Background 

On November 21, 2017, defendant Brittany Arnold was driving herself and three passengers, 
plaintiffs Angelina Belarski, Ansu Bailey, and Kevin Mcconnell, in a vehicle owned by defendant 
Dennis McGovern. (Yuen Decl., Ex. A.) According to the police report, Arnold made a left-hand 
turn through an intersection in Antioch without yielding to oncoming traffic. As a result, 
defendant Jamie Hamrick’s truck, which was oncoming, collided with Arnold’s vehicle and her 
passengers sustained injuries. Hamrick was later prosecuted and sentenced for a DUI. (Yuen 
Decl., ¶3.) Arnold’s passengers filed this suit against Arnold, McGovern, and Hamrick for 
damages.  

In her Motion, Hamrick asks the Court to determine that her settlement, which does not include 
defendants McGovern or Arnold, was made in good faith pursuant to Code of Civil Procedure § 
877.6(a)(1). The Motion explains that Hamrick, who is effectively “judgment proof,” will pay her 
insurance policy limits of $30,000 in exchange for release of plaintiffs’ claims. (Yuen Decl., ¶4 
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and Ex. B.) It appears $7,500 was previously paid to Arnold and, through this settlement, each 
of the plaintiffs will also receive $7,500 each (see above assumption regarding typographical 
errors). The Motion is supported by declarations from Hamrick’s counsel and Hamrick herself. 

Co-defendants Brittany Arnold and Dennis McGovern oppose the Motion, arguing that damages 
could easily exceed $120,000 for Angela Belarski alone. They argue that Hamrick has not 
effectively shown she is judgment proof and that she did not provide her insurance declarations 
page to show her insurance limits. With her reply, Hamrick submits the declarations page 
showing a limit of $30,000 per occurrence. 

Discussion 

Code of Civil Procedure § 877.6 (a)(1) provides, in relevant part, “Any party to an action in which 
it is alleged that two or more parties are joint tortfeasors […] shall be entitled to a hearing on the 
issue of the good faith of a settlement entered into by the plaintiff or other claimant and one or 
more alleged tortfeasors […].” The issue of good faith must be determined on the basis of 
affidavits served with the notice of hearing, and any counteraffidavits filed in response. (Code 
Civ. Proc., § 877.6 (b).) The Court may also, in its discretion, receive other evidence at the 
hearing. (Ibid.) 

A determination by a court that a settlement was made in good faith bars any other joint 
tortfeasor or co-obligor from asserting further claims against the settling party for equitable 
comparative contribution, or partial or comparative indemnity, based on comparative negligence 
or comparative fault. (Code Civ. Proc. §877.6(c).)  

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt, Inc. v. Woodward-Clyde & Assoc. (1985) 38 Cal.3d 488 
(“Tech-Bilt”). Tech-Bilt identifies six nonexclusive factors for making a determination of good 
faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate 
liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he 
were found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests 
of nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.) 

Once the settling party has demonstrated that a settlement exists, a presumption of good faith 
exists. A party asserting a lack of good faith bears the burden of proof on that issue. (Code Civ. 
Proc. § 877(d).) The party asserting lack of good faith must demonstrate that the settlement is 
“so far out of the ballpark in relation to [the Tech-Bilt factors] as to be inconsistent with the 
equitable objectives of the statute.” (Tech-Bilt, supra, 38 Cal.3d at pp. 499-500.)  
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Ultimately, for the Court to grant the Motion, the “settlement figure must not be grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant’s liability to be.” (Tech-Bilt, supra, at p. 499.) However, bad faith is not 
established merely by a showing that a settling defendant with limited ability to satisfy a 
judgment will pay less than his or her theoretical proportionate share. (Schmid v. Superior Court 
(1988) 205 Cal.App.3d 1244, 1248.) 

Trial courts have “broad discretion in determining whether a settlement was entered in good 
faith and within the Tech-Bilt ballpark, and in allocating potential liability and exposure between 
or among joint tortfeasors.” (Norco Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. 
(1998) 64 Cal.App.4th 955, 962.) 

Damages here are substantial. Among the three plaintiffs, over $70,000 in medical bills are 
claimed to date, exclusive of pain and suffering or any future medical damages. (Opposition, 
2:24-28.) One of the plaintiffs, Belarski, claims a brain injury. (Opposition, 3:1-3.) Unfortunately, 
Hamrick does not appear to have the resources available to satisfy the claims being made 
against her. The Motion points out that Hamrick has no job, no real estate, no bank accounts, no 
other insurance policies, and is a mother of three relying on public assistance. (See Declaration 
of Jamie Hamrick Re No Assets, attached to Yuen Decl. as Exhibit B.) She also states that her 
insurance coverage is limited to $30,000 per occurrence. With her reply, Hamrick submits her 
insurance declarations page to support her statements regarding policy limits.  

While this is helpful background, it is not required for the purposes of the analysis here, which 
places the burden on the parties opposing the settlement. Arnold and McGovern misstate the 
law regarding which party bears the burden. A careful reading of the case they cite, City of 
Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261-1262, indicates it was 
Arnold and McGovern who needed to set forth evidence showing the lack of good faith. Instead, 
they argue the settlement is not within the Tech-Bilt “ballpark.”  

Hamrick need only demonstrate that a settlement exists. A presumption of good faith then 
arises, and it is her co-defendants’ burden to rebut that presumption. (See Code Civ. Proc. § 
877.6(d).) They do not carry that burden. The Court exercises the discretion afforded to it and 
grants the Motion.  

 

  

 9.  TIME:  9:00   CASE#: MSC19-01694 
CASE NAME: STAUDT VS. JOHN MUIR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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10.  TIME:  9:00   CASE#: MSC19-01944 
CASE NAME: VAZQUEZ VS. CULPEPPER 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY MARIA M. JONES, DARRIN JONES 
* TENTATIVE RULING: * 
 
Verified responses for 3 of the Plaintiffs have been received by Defendants. Plaintiff Jesus 
Serna Ruiz is ordered to serve code compliant verified responses by October 23, 2020. 
Sanctions denied because the delays in responding appear to be related to a variety of COVID 
related issues.  

  

11.  TIME:  9:00   CASE#: MSC19-02493 
CASE NAME: RUBY HOUSTON VS. AMANDA K SCHMIDT 
HEARING ON PETITION TO APPROVE COMPROMISE OF PENDING MINOR’S ACTION 
FILED BY AKILAH HOUSTON 
* TENTATIVE RULING: * 
 
Granted.  

  

12.  TIME:  9:00   CASE#: MSC20-00384 
CASE NAME: DU VS. JOHN MUIR HEALTH 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 

Defendant John Muir Health’s Demurrer to plaintiff’s Second Amended Complaint 
(“SAC”) is sustained without leave to amend as to the Second, Third, and Fourth Causes of 
Action and Count Three of the Sixth Cause of Action and overruled as to the Fifth Cause of 
Action and Count Two of the Sixth Cause of Action.  Defendant shall file and serve its Answer 
on or before October 15, 2020.   

 
If plaintiff contests this ruling to request leave to amend, she shall attend the hearing 

prepared to explain how she could successfully amend the complaint.   
 
Plaintiff sues for alleged medical malpractice arising out of CT and MRI scans she had, 

alleging causes of action for (1) General Negligence; (2) Battery; (3) Intentional Infliction of 
Emotional Distress; (4) Deceit; (5) Premises Liability; and (6) Product Liability. 
 

Defendant John Muir challenges the following causes of action.   
 
 Second Cause of Action, Intentional Tort - Battery:  
 Plaintiff argues she did not give informed consent for either scan, so she can sue for 
battery.   
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Nearly fifty years ago, in Cobbs v. Grant (1972) 8 Cal.3d 229, 239-241, the California 
Supreme Court held that most issues regarding consent to medical procedures involve only 
negligence, and not the intentional tort of battery.  Under Cobbs the battery cause of action is 
reserved for cases in which the plaintiff did not consent at all or consented to one type of 
procedure but the doctor performed a substantially different procedure.  (See also CACI 530A.)   

 
In her Opposition, plaintiff acknowledges Cobbs and accurately states the rule. She fails 

in her pleading and her argument to show her case falls outside the rule. 
 
According to the facts that appear in the First and Second Causes of Action, plaintiff 

apparently underwent the CT Scan first.  She alleges she refused the CT Scan and requested 
an alternative that did not involve the use of radiation.  She was taken for the CT Scan anyway.  
When she got there, she asked to speak to the doctor because she had refused the Scan.  Her 
request was refused.  She also requested protective shielding.  The technician refused that as 
well.  She underwent the scan anyway. 

 
Plaintiff does not allege that anyone physically forced her to have the scan or prevented 

her from leaving.  By undergoing the scan after her requests were refused, she waived her 
objections and consented to the procedure.  (See Bradford v. Winter (1963) 215 Cal.App.2d 
448, 454 (consent may be express or implied from the circumstances).)  She has not alleged a 
cause of action for medical battery based on the CT Scan. 

 
The result is no different regarding the MRI.  Plaintiff does not allege she was unaware 

that the MRI would be done with a contrast agent.  She alleges she was not told the risks 
associated with the contrast agent.  Therefore, she did not undergo a procedure substantially 
different from the one to which she consented.  She has alleged nothing more than the failure of 
the healthcare providers to obtain her informed consent.  Under Cobbs, that only states a claim 
for negligence, not battery.   
 
 The demurrer to the Second Cause of Action is sustained, without leave to amend.   
 
 Third Cause of Action, Intentional Infliction of Emotional Distress (“IIED”): 
 
 The elements of a cause of action for intentional infliction of emotional distress are “(1) 
extreme and outrageous conduct that is directed at the insured, (2) the intention to cause, or 
acting in conscious disregard of the probability of causing, emotional distress, (3) severe 
emotional distress, (4) actual and proximate cause of the emotional distress, and (5) 
consequential damages caused by the emotional distress. . . . The complaint must plead 
specific facts that establish severe emotional distress resulting from defendant's conduct.  
(Michaelian v. State Comp. Ins. Fund (1996) 50 Cal.App.4th 1093, 1113-1114.) 
  

Conduct is outrageous when it is so extreme as to exceed “all bounds of that usually 
tolerated in a civilized community.”  (Hughes v. Pair (2009) 46 Cal.4th 1035, 1051.)   “Generally, 
conduct will be found to be actionable where the ‘recitation of the facts to an average member of 
the community would arouse his resentment against the actor, and lead him to exclaim, 
“Outrageous!”’”  (KOVR-TV, Inc. v. Superior Court (1995) 31 Cal.App.4th 1023, 1028.)   
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The court can decide on a demurrer that the conduct alleged is not outrageous as a 
matter of law.  (See Scott v. McDonnell Douglas Corp. (1974) 37 Cal.App.3d 277, 291-292 
(sustaining of demurrer affirmed); Davidson v. City of Westminster (1982) 32 Cal.3d 197 
(same).) 
 

The California Supreme Court has set a “high bar” for the element of severe emotional 
distress.  (Hughes, supra, at 1051.)  Severe emotional distress means emotional distress of 
such “substantial . . .  or enduring quality that no reasonable [person] in civilized society should 
be expected to endure it.”  (Ibid.)  “The complaint must plead specific facts that establish severe 
emotional distress resulting from defendant's conduct.” (See Bogard v. Employers Casualty Co. 
(1985) 164 Cal.App.3d 602, 617-618.  
 
 The SAC fails sufficiently to allege elements 1, 2, and 3. The conduct is not extreme and 
outrageous.  Plaintiff fails to allege any reason why the MRI technician would intentionally fail to 
warn her of the risks associated with the contrast agent.  Therefore, the SAC alleges only a 
negligent failure to warn, not a conscious decision not to warn in order to cause plaintiff to suffer 
emotional distress.  The same is true as to the CT scan technician’s failure to use protective 
shielding, of which plaintiff was aware at the time. 
 
 Finally, plaintiff also does not allege she suffered severe emotional distress or provide 
any facts to support the conclusion that she suffered such distress.  The SAC fails to meet the 
“high bar” set by Hughes.   
 
 The demurrer to the Third Cause of Action is sustained, without leave to amend. 
 
 Fourth Cause of Action, Deceit: 
 
 In the Fourth Cause of Action, plaintiff alleges that the MRI technician did not inform 
plaintiff of the risks associated with the contrast agent.  Plaintiff further alleges that the 
technician “concealed” these risks. 
 
 To allege a cause of action for deceit by concealment, a plaintiff must allege, (1) the 
concealment; (2) knowledge of falsity (scienter); (3) intent to defraud (i.e., to induce reliance); 
(4) justifiable reliance; and (5) resulting damage.   (Hoffman v. 162 North Wolfe LLC (2014) 228 
Cal.App.4th 1178, 1185-1186.  Each of these elements must be pleaded with specificity, 
alleging facts not just legal conclusions.  (See Committee on Children’s Television, Inc. v. 
General Foods Corp. (1983) 35 Cal.3d 197, 216; Wilhelm v. Pray (1986) 186 Cal.App.3d 1324, 
1331; Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 74.)   
 
 Plaintiff has failed to meet this pleading standard.  She has not alleged that it was the 
duty of the technician rather than the doctor to warn her of the risks of the contrast medium.  
She has not alleged why the technician would intentionally conceal the risks form her, nor that 
the technician failed to disclose those risks in order to induce her to undergo the scan.  And she 
has not alleged that she did not know the risks and that she only underwent the scan because 
she was not informed of them. 
 
 The demurrer to the Fourth Cause of Action is sustained, without leave to amend. 
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Fifth Cause of Action, Premises Liability: 
 
Plaintiff alleges she was injured by a dangerous condition that John Muir maintained on 

its property.  She does not identify the dangerous condition, such as a slippery floor, or a lack of 
lead shielding in a wall, but defendant provides no authority that a claim for negligence cannot 
be pleaded generally.  Indeed, the authority is to the contrary.  (Guilliams v. Hollywood Hospital 
(1941) 18 Cal.2d 97, 100-102.) 

 
The demurer to this cause of action is overruled.  Defendant can learn further details 

through discovery.   
 

Sixth Cause of Action, Product Liability: 
 
Plaintiff attaches a Judicial Council form attachment for a cause of action for “Products 

Liability,” alleging two of the three counts provided in the form:  negligence and breach of 
express warranty, but not strict liability. 

 
In the case that John Muir cites in support of its demurrer, Silverhart v. Mount Zion 

Hospital (1971) 20 Cal.App.3d 1022, the plaintiff suffered an adverse verdict after a jury trial and 
appealed, arguing that the jury should have been instructed on the theory that the hospital was 
strictly liable when a needle broke during surgery and became lodged in her body.  The Court of 
Appeal affirmed the judgment against the plaintiff.  It said the instructions on strict liability were 
not appropriate because healthcare providers are not generally sellers of products, they are 
sellers of services in which they use products.  Therefore, they are not strictly liable when the 
products prove defective.  (Id. at 1026-1028.)   In holding that strict products liability does not 
apply to hospitals, the court said a hospital’s liability “if any, would depend on whether it was 
negligent or guilty of intentional misconduct.”  (Id. at 1028 (emphasis added).) 

 
John Muir has provided no authority stating that it cannot be liable for negligence 

regarding a product used in services it provides.  Therefore, the demurrer as to Count Two of 
the Sixth Cause of Action is overruled. 

 
Because plaintiff did not allege that John Muir is strictly liable, there is no objection to 

sustain in that regard.   
 
The court sustains the demurrer to the Third Count of the Sixth Cause of Action, breach 

of warranty, because that theory appears to be precluded by law.  (See Shepard v. Alexian 
Brothers Hosp. (1973) 33 Cal.App.3d 606, 614-615.)  Further, plaintiff has not attached or 
alleged the terms of the alleged express warranty, and the idea that there was an express 
warranty is undermined by plaintiff’s allegation that she was told nothing about the risks of the 
contrast agent.   
 

Final Note 
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In ruling on the demurrer, the court did not consider plaintiff’s Reply to defendant’s 
Reply.  Only the party filing a demurrer or a motion has the right to file a Reply Brief.  The 
opposing party does not. 
 
 

  

13.  TIME:  9:00   CASE#: MSC20-00398 
CASE NAME: JOHNSON-WILKIN VS. KARTHIK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear by CourtCall. 

  

14.  TIME:  9:00   CASE#: MSC20-00398 
CASE NAME: JOHNSON-WILKIN VS. KARTHIK REDDY 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY KARTHIK REDDY M.D. 
* TENTATIVE RULING: * 
 
Appear by CourtCall. 

  

15.  TIME:  9:00   CASE#: MSC20-00454 
CASE NAME: DOE VS. ROE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
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16.  TIME:  9:00   CASE#: MSC20-00454 
CASE NAME: DOE VS. ROE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DOE #3 
FILED BY MORAGA SCHOOL DISTRICT, et al. 
* TENTATIVE RULING: * 
 
Defendants Moraga School District (“School District”), John Cooley, William Walters, and Paul 
Simonin bring this demurrer to the complaint filed by plaintiff Jane Doe #3 (“Plaintiff” or “Doe”). 
For brevity, the Court will refer to Cooley, Walters, and Simonin collectively as “Individual 
Defendants.”   

The demurrer raises two arguments. First, Defendants assert that this case is barred by the 
doctrine of res judicata. Second, the claim that the treble damages sought by Plaintiff are 
unconstitutional. The Court first rules on the parties’ various unopposed requests for judicial 
notice, and then addresses the merits of the demurrer. 

Requests for Judicial Notice 

Defendants seek judicial notice of three items: (1) Plaintiff’s August 2015 Government Tort 
Claim; (2) the second amended complaint in Doe #3 v. Moraga School District, Case No. 
MSC15-02233 (the Court will refer to this prior action as “the 02233 action;” and (3) a Request 
for Dismissal with Prejudice in the 02233 action, filed on February 8, 2018. Plaintiff seeks 
judicial notice of the legislative history of AB 218, which modified Code of Civil Procedure 
section 340.1. All of the requests are granted. However, the Court notes that while it takes 
judicial notice of the existence and contents of the August 2015 tort claim, the 2AC in the 02233 
action, and the Request for Dismissal in the 02233 action, it does not take judicial notice of the 
truth of the contents of those materials, or otherwise adopt any legal conclusion contained 
therein. 

Res Judicata 

As to the School District 

There is no dispute that, vis-à-vis the School District, the instant action is barred under the 
doctrine of res judicata (it appears to the Court that it would fall under claim preclusion, but 
given the lack of dispute, the distinction between claim preclusion and issue preclusion is of little 
importance as to the School District). (See Opp. at 2:22-25.) Plaintiff indicates she will dismiss 
the School District. (Id.) Given the parties’ apparent agreement on this topic, it is troubling that 
the meet and confer process did not resolve this issue before a demurrer was filed. In any 
event, the demurrer is unopposed as to the School District, and Plaintiff concedes it is 
meritorious. It is, therefore, sustained without leave to amend. The School District shall prepare 
a judgment of dismissal (separate from any order on the demurrer), circulate it for approval as to 
form in the usual way, and present it to the Court for signature. 

As to Individual Defendants 

Under recent Supreme Court precedent, res judicata is a disfavored term. Rather, the Court 
should analyze claim preclusion and issue preclusion (the two aspects of res judicata) 
separately. (DKN Holdings LLC v. Faerber (2015) 61 Cal.4th 813, 824.) The Court agrees that 
this analytical approach is more precise. It is particularly useful here, as careful review of the 
demurrer and the reply brief indicates that only claim preclusion (and not issue preclusion) is 
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sought here. 

Threshold Matter: Availability of Claim Preclusion to Individual Defendants 

The opposition appears to contend that claim preclusion is not available to Individual 
Defendants based on their being non-parties to the 02233 action. For clarity, the Court 
addresses this apparent contention. 

Claim preclusion “prevents relitigation of the same cause of action in a second suit between the 
same parties or parties in privity with them.” (Faerber, supra, 61 Cal.4th at p. 824.) If the second 
suit involves (1) the same cause of action (2) between the same parties (3) after a final 
judgment on the merits in the first suit, claim preclusion is established, and the claim may not be 
relitigated. (Id.)  

The Faerber opinion does say: “Unlike claim preclusion, issue preclusion can be invoked by one 
not a party to the first proceeding.” (Id. at p. 826; emphasis added.) At first, this language 
appears to indicate that claim preclusion is unavailable to Individual Defendants here, since 
Individual Defendants were not parties to the 02233 action. However, a close reading of Faerber 
itself, as well as subsequent cases, confirms that Individual Defendants may invoke claim 
preclusion in this proceeding.  

First, Faerber subsequently says “claim preclusion applies only to the relitigation of the same 
cause of action between the same parties or those in privity with them.” (Id. at p. 825; emphasis 
in original.) DKN was the plaintiff in the first action. Caputo was the defendant in the first action. 
DKN secured a judgment against Caputo in that action. DKN then sued Faerber in a second 
action. The Court of Appeal held that claim preclusion applied. The Supreme Court reversed, 
saying “[c]laim preclusion does not bar DKN from suing Faerber because Faerber is not ‘the 
same party’ who defended the cause of action in the first suit, nor was he in privity with Caputo.” 
(Id.; emphasis added.). The obvious implication is that if Faerber had been in privity with 
Caputo, claim preclusion could have applied to bar DKN from suing Faerber. 

Subsequent cases confirm this view. In Association of Irritated Residents v. Dept. of 
Conservation, the Fifth District Court of Appeal identified the elements of claim preclusion as: (1) 
the decision in the prior proceeding is final and on the merits; (2) the present proceeding is on 
the same cause of action as the prior proceeding; and (3) the parties in the present proceeding 
or parties in privity with them were parties to the prior proceeding.” (Association of Irritated 
Residents v. Dept. of Conservation (2017) 11 Cal.App.5th 1202, 1219.) The Court notes the 
careful wording in Irritated Residents. The Individual Defendants are clearly parties in this 
proceeding. They clearly were not parties to the 02233 proceeding. How then could claim 
preclusion be available to them? The School District is a party to this proceeding. The School 
District was a party to the 02233 action. Restating the wording of the opinion, Irritated Residents 
says that claim preclusion is potentially available if the first two elements are met and the parties 
in the 02233 action were “Jane Doe #3, anyone in privity with Jane Doe #3, the School District, 
anyone in privity with the School District, the Individual Defendants, or anyone in privity with the 
Individual Defendants.” Here, the parties in the 02233 action were Jane Doe #3 and the School 
District. Given that, the critical analysis is whether Individual Defendants and the School District 
are privies.  

Other cases decided after Faerber further confirm the Court’s view. (See, e.g., Samara v. Matar 
(2017) 5 Cal.5th 322, 326-27.) 
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The Court concludes that the fact that Individual Defendants were not parties to the 02233 
action does not, standing alone, mean that Individual Defendants cannot rely on claim 
preclusion here. 

As to Individual Defendants 

As set forth above, claim preclusion requires “(1) the decision in the prior proceeding is final and 
on the merits; (2) the present proceeding is on the same cause of action as the prior 
proceeding; and (3) the parties in the present proceeding or parties in privity with them were 
parties to the prior proceeding.” (Irritated Residents, supra, 11 Cal.App.5th at p. 1219.) 

Based on the opposition papers, it appears that there is no dispute that the 02233 action 
constituted a final decision on the merits for purposes of claim preclusion, and that the present 
proceeding is on the same causes of action as the 02233 action. The parties focus their 
analysis—and therefore the Court will focus its analysis—on whether Individual Defendants 
were in privity with the School District. 

Privity 

Individual Defendants bear the burden of establishing privity. (Hong Sang Market, Inc. v. Peng 
(2018) 20 Cal.App.5th 474, 489.) 

The analysis is made somewhat difficult because there are few (if any) cases where a party in a 
subsequent suit asserts claim preclusion based on a prior judgment in favor of its alleged privy. 
As the Supreme Court noted only five years ago, it had “encountered no other cases in which a 
party asserts claim preclusion based on a prior judgment against its alleged privy.” (Faerber, 
supra, 61 Cal.4th at p. 826 fn. 9.) The privity analysis is almost always conducted in the context 
of issue preclusion. (Id.) The parties have not cited, and the Court’s research has not located, 
any case like this one—where a party in a subsequent suit asserts claim preclusion based on a 
prior judgment in favor of its alleged privy. 

However, Faerber says that with respect to claim preclusion, privity “requires the sharing of an 
identity or community of interest, with adequate representation of that interest in the first suit, 
and circumstances such that [Individual Defendants] should reasonably have expected to be 
bound by the first suit.” For the Court to find Individual Defendants in privity with the School 
District, Individual Defendants’ interest in the 02233 action must have been “so similar to the 
[School District’s] interest that the [School District] acted as [Individual Defendants’] virtual 
representative in the [02233 action].” (Faerber, supra, 61 Cal.4th at p. 826; internal citations and 
quotation marks omitted.)  

The demurrer’s analysis of privity is scant. It says that Individual Defendants were  

the alleged negligent actors (in both the [02233 action] and [this action]) and 
were employees/agents of the District … If the District was negligent, it would be 
through the acts and omissions of these individuals. Given their positions at the 
District, and the allegations leveled against them in both the [02233 action] and 
[this action], there is no question that they are “sufficiently close” to the District to 
justify application of res judicata. 

(Demurrer 12:9-16.) 

The Court finds it helpful to consider a hypothetical. If the 02233 action had ended in a judgment 
in favor of Jane Doe #3, would Individual Defendants “reasonably have expected to be bound” 
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by that judgment? The Court is hard-pressed to believe that it would be reasonable to expect 
Individual Defendants to be bound by any such judgment.  

The demurrer contains no specific discussion of how Individual Defendants’ interests in the 
02233 action were “virtually represented” by the School District. Indeed, it is easy to imagine the 
School District taking the position in the 02233 action that Individual Defendants’ actions were 
such that the School District could not be held liable for any damages resulting from their 
conduct. (See Clemmer v. Hartford Ins. Co. (1978) 22 Cal.3d 865, 877 [if the interests of the 
parties in question are likely to have been divergent, one does not infer adequate representation 
and there is no privity].) The demurrer contains no specific discussion of why or how Individual 
Defendants would reasonably have expected to be bound by any result—whether in the School 
District’s favor or otherwise—in the 02233 action.  

The reply brief’s citations to Carmel Valley Fire Protection Dist. v. State of California (1987) 190 
Cal.App.3d 521 and Lerner v. Los Angeles City Bd. of Education (1963) 59 Cal.2d 382 are not 
helpful to Individual Defendants. Carmel Valley says “courts have held that the agents of the 
same government are in privity with each other, since they represent not their own rights but the 
right of the government.” (Id. at p. 535. [citing Lerner v. Los Angeles City Bd. of Education 
(1963) 59 Cal.2d 382, 398].) But the question here is not whether Individual Defendants are in 
privity with each other. The question is whether they are in privity with the School District. 
Further, Carmel Valley is quite unlike this case or a traditional preclusion case. There, 
government agents testified before an administrative board in a “quasi-judicial” proceeding. (Id. 
at p. 535.) The government later complained that it was not a party to the proceeding, and so 
preclusion could not apply. But there was no question that the government agents who testified 
were doing so in their official capacities. The conclusion rested on the capacity in which the 
agents testified, rather than the capacity in which the agents engaged in any underlying, 
substantive conduct. There was no likelihood (or even possibility) of divergence in interest, 
because the testimony given was known and was in the State’s favor. (Id. at pp. 535-536.) The 
State can only testify at a proceeding via its agents.  

The distinction matters. It is true that Individual Defendants are alleged to have acted within the 
scope of their employment, and were unquestionably agents of the School District for at least 
some purposes. But, as noted above, it is equally easy to imagine—given the egregious conduct 
alleged in the 02233 action (see generally Ex. B to Defendants’ RJN at ¶¶ 12, 14, 17-18, 24, 26, 
34-36, 39, 43-45, 51)—the School District taking the position in the 02233 action that Individual 
Defendants’ conduct was outside the scope of their agency and/or employment. That issue was 
not litigated or decided in the 02233 action, but Clemmer says that a likelihood of divergent 
interests is enough to defeat an inference of adequate representation. The agency/employment 
relationship—without more—might be sufficient to create an inference of adequate 
representation, but the Court considers that the potential for divergence here is sufficient to 
defeat that putative inference. In Carmel Valley, there was no potential for divergence, because 
the testimony given was the basis for concluding privity existed, and it was a precisely known 
quantity. Here, whether the School District’s interests were likely to diverge from Individual 
Defendants’ interests in the 02233 action is a hypothetical. Individual Defendants do not offer 
anything concrete to demonstrate the interests could not have diverged, and the burden was 
theirs to meet.  

The Court concludes that the School District failed to meet its burden to establish that the 
Individual Defendants and the School District are privies. Accordingly, claim preclusion does not 
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apply here. On the ground that claim preclusion prevents Jane Doe #3 from maintaining this suit 
against Individual Defendants, the demurrer is overruled. 

Treble Damages 

In order to be sustained, a general demurrer to a cause of action must dispose of the entire 
cause of action. (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167; 
Fremont Indem. Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 119.) Indeed, a 
demand for improper relief does not vitiate an otherwise valid cause of action. (Venice Town 
Council, Inc. v. City of Los Angeles (1996) 47 Cal.App.4th 1547, 1561-62.) Even if the Court 
agreed with the contention that the treble damages are not permissible (and, to be clear, the 
Court does not decide that issue here), that conclusion would not dispose of any of the causes 
of action in Plaintiff’s pleading entirely. Plaintiff raises this fatal procedural flaw in her opposition 
papers, and the reply fails to address it. The Court will not strike a claim for relief in response to 
a demurrer.  

Conclusion and Order 

As to the School District, the demurrer is sustained without leave to amend. The School District 
shall prepare a judgment as set forth above. 

On all other grounds, the demurrer is overruled. Individual Defendants shall file and serve an 
answer to the currently operative complaint on or before November 6, 2020. 

 

  

17.  TIME:  9:00   CASE#: MSC20-01033 
CASE NAME: REDFERN VS. SCM CONSTRUCTION MANAGEMENT 
HEARING ON MOTION TO COMPEL JUDICIAL REFERENCE 
FILED BY SHAPELL DEER CREEK, LLC 
* TENTATIVE RULING: * 
 
Granted. No opposition.  

  

18.  TIME:  9:00   CASE#: MSN20-0923 
CASE NAME: STAUDT VS. CCC 
HEARING ON PETITION FOR RELIEF FROM NEED TO FILE CLAIM 
FILED BY PETITIONER 
* TENTATIVE RULING: * 
 
Appear by CourtCall. 
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19.  TIME:  9:00   CASE#: MSN20-1028 
CASE NAME: RE CLAIM OF MALIEA PEDRINI 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear by CourtCall. Minor’s presence is not required. 

  

20.  TIME:  9:00   CASE#: MSN20-1123 
CASE NAME: IN THE MATTER OF SETH CAMPBELL 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear by CourtCall. Minor’s presence is not required. 

  

21.  TIME:  1:30   CASE#: MSC19-01123 
CASE NAME: LEE VS. CARDIFF 
COURT TRIAL - LONG CAUSE / 20-30 DAY(S) 
* TENTATIVE RULING: * 
 
Argument will be conducted by Zoom.  

 

 


